
                                                                       

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S), 
UDALGURI, BTAD, ASSAM. 

 
G.R. CASE NO. 1180/12. 
(U/S  425/426/429  I.P.C.) 
 
 

  STATE 

-Vs- 

Sri Krishna Das. 

…………… Accused person. 
 

 
Present:  Sri A.J. Baishya 

 Sub-Divisional Judicial Magistrate(s) 
 Udalguri, BTAD, Assam. 
 

  
 Ld. Advocate appeared for the prosecution : 

Mr. D. Dahal, Addl. P.P. 

 Ld. Advocate appeared for the defence : 

 Mr. T.C. Boro. 

 
Evidence recorded on :  27-03-15, 06-05-15 and 26-06-15.  

Argument heard on :   16-07-2015.  

Judgment delivered on:  16-07-2015.  
 
 

J U D G M E N T 

 
1.     Briefly the prosecution case is that one Md. Hussain Ali, a 

resident of village Naptipara under Kalaigaon Police station lodged an 

F.I.R. before the Kalaigaon police station stating inter-alia that on 26-

09-2009 the accused person namely Krishna Das poured poison at his 

fishery and as a result near about 3 quintal of fish amounting to Rs. 

25,000/- (Rupees twenty five thousand) died of. Accordingly 

Kalaigaon PS registered a case and submitted charge-sheet u/S 

425/426/429 I.P.C. 

 

2.    After receiving the aforesaid ezahar the Officer-in-Charge 

of Klaigaon Police Station registered a case. The police made an usual 



investigation of the case. The accused was also arrested by the 

Investigating Officer at the time of investigation. Thereafter 

completing the investigation the Investigating Officer submitted the 

charge sheet against the accused person u/S 425/426/429 I.P.C. 

Hence the prosecution case. 

 
3.    Necessary processes were issued against the accused for 

causing his appearance before the court. Then the accused appeared 

before the court. The copies of relevant documents were furnished to 

the accused. After perusing the relevant document of case diary and 

case record and after hearing both sides the charge was framed u/S 

425/426/429 I.P.C. Then the content of charge was read over and 

explained to the accused to which the accused pleaded not guilty and 

claimed to be tried. But I have not found the form of Charge Head 

and accordingly I have reconstructed the Charges.  

 
 
4.     During the trial prosecution has examined as many as 5 

Pws including the I.O.  to bring home the case. The accused has 

been examined u/S 313 Cr.P.C. wherein he has denied the 

prosecution case totally. No witness has been examined by the 

defence. Heard argument advanced by both the sides. Perused the 

material available in the case record, material in the entire evidence 

and come into the following decisions. And after hearing argument 

the judgment is delivered on close of the trial. 

 

 5.    POINTS FOR DETERMINATION OF THE CASE: 
 
I. Whether on 26-09-2009 the accused persons poured poison and 

thereby mischief and killed the fishes of the fishery of the 

informant? 

 
  DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 
6.     PW 1 Md. Hussain Ali, the informant, has deposed in his 

evidence that three years before since his giving evidence the 

incident took place. On that day the accused person poured poison at 



his fishery and at that relevant time he was sitting in the courtyard of 

his house along with his nephew Majlu. He found to see that the 

accused poured poison in the fishery and left the place. And after 10 

to 15 minutes later, the fishes at the fishery started dying. Among 

the dying fishes Chital, Rahu, Catla, Silver carp etc. He further 

deposed that near about 1 (one) quintal of fish died due to the act of 

the accused person. And on the same day he lodged the ejahar at 

the police station concerned. Referring to the ejahar submitted by 

this PW (which was been exhibited by the I.O. i.e. PW 5 Kumar 

Padmashree Sarma as there is the thumb impression in the ejahar) 

the learned engaged defence counsel submitted that there is a major 

contradiction in the ejahar with his evidence in chief. Learned 

engaged counsel argued that in the ejahar this PW did not mention 

that he saw the incident whereas in his deposition before the court 

he submitted that he witnessed the occurrence and whereas in his 

ejahar he stated that his son Md. Moinul Hoque and his nephew 

Salam Ali had witnessed the incident. But whereas in his deposition 

he deposed that he and his nephew Majlu Ali witnessed the incident.  

Further learned engaged counsel argued that this PW and his relative 

already filed several cases against this accused person. Hence, 

without being corroborated by the concrete evidence and by 

independent witness the testimony of this PW cannot be believed and 

accepted as a trustworthy note. 

     

7.     PW 2 Md. Majlu Ali. He has deposed in his evidence that in 

the relevant point of time he, the PW1, Salam Ali Moinul Hoque and 

other women member of their family were sitting in the court yard of 

their house. Then the accused Krishna Das poured the poison at the 

fishery of the informant. He further explained that the accused 

poured some liquid from a bottle and after pouring the poison in the 

water of the fishery he left the scene. After some point of time they 

found to hear some noise coming from the fishery and accordingly 

they went nearby and found that the fishes in the fishery were 

hassling/shivering. This PW denied the suggestion put by the defence 

counsel that he deposed before the police that at that relevant time 



the farmers applied pesticides and fertilizers in the agricultural field 

nearby the fishery and the said used pesticides and fertilizers 

probably mingled with the water to the fishery. But the learned 

defence counsel affirmed this statement before the police by the I.O. 

i.e. PW 5.  

 
8.     PW 3 Md. Moinul Ali, the son of the informant deposed 

before the court that the accused person was washing something by 

the water of their fishery  and also found him roaming by the sides of 

fishery and seeing him, the informant shouted as who was near the 

fishery. But the accused persons did not reply anything and left the 

place. He further submitted that as it was moonlight night, hence he 

could identify the accused person.  

    This PW replied in his cross-examination that already they 

lodged several cases against the accused person. 

 

9.     PW 4 Md. Salam Ali deposed in the same tune as the other 

witnesses and deposed that the accused person pouring poison to 

the fishery and replied in the cross-examination that they had dispute 

with the accused person and they also filed cases against him. 

 
10.     The I.O. of the case was examined as PW 5. He replied in 

his cross-examination that he did not sent the dead fishes to the 

laboratory for report from the expert and also did not send any report 

in the charge-sheet about the probable cause of the death of the 

fishes from any person having sufficient knowledge therein.  

 

11.     Learned defence counsel argued that all the witnesses are 

interested witnesses and, moreover, the accused person and the 

prosecution witnesses had dispute since long time and the 

prosecution witnesses and their relatives filed several cases against 

the accused. And the accused person is been acquitted by the court 

of law in all other cases. Moreover, there is no expert opinion 

referring the cause of death of the fishes and also been not sent for 

laboratory test. Moreover, learned engaged counsel had explained 

that the testimonies had not corroborated each other and is 



inconsistent with the ejahar lodged by the informant. 

12.     Thus going through the case record and after hearing the 

lengthy argument advanced by learned engaged counsel, in my 

opinion, prosecution ought to produce independent witness as it is 

cleared from the evidence that prosecution witness and the accused 

person had enmity since long and all the prosecution witnesses are 

the relatives and interested character in nature.  Accordingly I have 

hold that prosecution has failed to prove the prosecution story 

beyond all reasonable doubt and acquitted the accused person from 

the charge u/S 425/426/429 I.P.C. 

 
 

O R D E R 

 
13.     As the prosecution has failed to prove the case beyond 

reasonable doubt against the accused, so the accused is acquitted 

and set him at his liberty forthwith. The bail bond furnished on his 

behalf is also discharged from the case. The case stands disposed of.  

 

14.      The judgment is given under the hand and seal of this 

court on this 16th day of July, 2015. 

 

 

Dictated and corrected by me: 

 
 
 
(Sri A.J. Baishy)     (Sri A.J. Baishy) 
SDJM(S) Udalguri     SDJM(S) Udalguri, 

 BTAD, Assam.      BTAD, Assam. 
              
 
 
 
 
 
 
 
 
 
 



 
 

 

 

O  R  D  E  R 

 

 Accused Krishna Das is present. Heard argument from both the 

sides. The judgment is also delivered in the open court in 

presence of the accused person. The judgment is tagged with 

the case record. 

As the prosecution has failed to prove the case with the 

material of beyond reasonable doubt against the accused, so 

the accused is acquitted and set at liberty forthwith. The bail 

bond furnished on his behalf is also discharged from the case.  

 

The case stands disposed of.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
A N N E X U R E. 

 
 
 

A. Prosecution witness : 1) Md. Hussain Ali  
2) Md. Majlu Ali  
3) Md. Mainul Ali  
4) Md. Salam Ali and 
5) S.I. Kumar Padmashree Sarma, I.O. 

 
 

B. Defence witness  : Nil. 
 

C. Documents Exhibited : Ext. 1 Seizure list 
Ext. 2 Sketch map 
Ext. 3 Charge-sheet. 

 
 

 
 
 
 
 
 

 (Sri A.J. Baishy) 
       SDJM(S) Udalguri,  

            BTAD, Assam. 
    

              
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
                                                                 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S), 
UDALGURI, BTAD, ASSAM. 

 
G.R. CASE NO. 169/2013 
(U/S 341/342/325/511/34  I.P.C.) 
 
 

  STATE 

-Vs- 

 1) Sri Lohit Ch. Baishya and 

2) Sri Ratul Deka. 

…………… Accused persons. 
 

 
Present :  Sri A.J. Baishya 

 Sub-Divisional Judicial Magistrate(s), 
 Udalguri, BTAD, Assam. 
 

  
 Ld. Advocate appeared for the prosecution : 

Mr. D. Dahal, Addl. P.P. 

 Ld. Advocate appeared for the defence : 

 Mr. M.C. Narzary. 

 
Evidence recorded on : 20-06-09, 22-10-09, 22-04-10, 20-11-10,  

    and 15-07-2015. 

Argument heard on : 16-07-2015. 

Judgment delivered on: 16-07-2015.   
 
 
 

J U D G M E N T 

 
1.    The brief story of the prosecution case is that one Sri 

Pabitra Baishya, a resident of Naharbari under Kalaigaon Police station 

lodged an F.I.R. before the Kalaigaon police station on 15-07-2006 

stating inter-alia that his nephew Sri Girin Patowari was been 

restrained and assaulted by the accused persons on 15-07-2006 at 

about 6-00 P.M. He further submitted that till the filing of the ejahar 

the accused persons were assaulting the nephew of informant. 



Accordingly Kalaigaon PS registered a case and started the 

investigation. And after completion of investigation submitted charge-

sheet u/S 341/342/325/511/34 I.P.C. 

 

2.    After receiving the aforesaid ezahar the Officer-in-Charge 

of Klaigaon Police Station registered a case. The police made an usual 

investigation of the case. The accused was also arrested by the 

Investigating Officer at the time of investigation and released him on 

bail. Thereafter completing the investigation the Investigating Officer 

submitted the charge sheet against the accused person u/S  

341/342/325/511/34 I.P.C. Hence the prosecution case. 

 

3.    Necessary processes were issued against the accused for 

causing his appearance before the court. Then the accused appeared 

before the court. The copies of relevant documents were furnished to 

the accused. After perusing the relevant document of case diary and 

case record and after hearing both sides the charge was framed u/S 

341/342/325/511/34  I.P.C. Then the content of charge was read over 

and explained to the accused to which both the accused pleaded not 

guilty and claimed to be tried. 

 

4.    During the trial prosecution has examined as many as 6 

Pws including the I.O.  to bring home the case. The accused has been 

examined u/S 313 Cr.P.C. wherein they have denied the prosecution 

case totally. No witness has been examined by the defence. Heard 

argument advanced by both the sides. Perused the material available 

in the case record, material in the entire evidence and after hearing 

argument the judgment is delivered on close of the trial. 

 

5.  POINTS FOR DETERMINATION OF THE CASE : 
 

I. Whether the accused persons, in furtherance to their common 

intention, had wrongfully restrained the victim Girin Patowari on 

the way to his house on the date of occurrence? 

 



 

II. If so, whether the accused persons in furtherance to their common 

intention, had assaulted and caused grievous hurt on the person 

of the victim? 

 

III.  If so, whether the accused persons in furtherance to their 

common intention, criminally intimidated the victim by threatening 

him with dire consequences at the time of occurrence?  

 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 
6.    PW 1 Sri Pabitra Baishya deposed in his evidence that two 

years before since his giving evidence his nephew Girindra @Girin 

Patowari was coming to his house by his motorcycle and on the way near 

Naharbari Namghar the accused persons stopped his bike and took the 

key of the bike. He further submitted that they tied him with a rope to a 

post and caused fracture at his right hand and also caused fracture at the 

finger of his left hand. He further deposed that accused caused fracture 

the bone of his rib also. 

 
7.   PW 2 Dhaneswar Baishya, another uncle of Girin Patowari deposed 

almost on the same tune as PW 1.  

 
8.   Learned engaged counsel argued that the victim person Girin 

Patowari was not been examined by the prosecution and it is a major 

defect of the prosecution story. Prosecution in reply, submitted that 

though summon was issued and the mane of the victim person namely 

Girin Patowari and one relative namely Bhumita Patowari appeared on 

behalf of him and prayed for time to give his evidence and accordingly 

court allowed. But subsequently Girin Patowari did not appeared. 

Accordingly prosecution had closed his evidence.  

   It is a settled principle of law that non-examination of 

material witness is a fetal to the prosecution case. In this regard, I would 

like to refer a case law of Sanjit Debbarma Alias Khurumpui vs State Of 

Tripura on 10 August, 2007 Equivalent citations: 2007 CriLJ 4627, 2008 

(1) GLT 836 



 
 

“That being the position, this Court is of considered opinion that the 

learned trial Court failed to consider the evidence on record by way of 

applying the doctrine of sifting, i.e. separating the truth from falsehood, 

rather gave more weightage to the nature of the offence without 

considering the evidence and in fact the trial Court gave more importance 

to the exaggeration or falsehood on the points which do not touch the 

core of the prosecution story and also the I.O. was not produced before 

the trial Court and for non-production of the aforesaid material witness or 

withholding of material witnesses by the prosecution at the time of trial 

obviously prejudiced the appellant from taking proper evidence when it is 

well settled that essential witness must be examined and non-

examination of such witnesses without giving any explanation is fatal in 

nature for which also a doubt is created in the mind of the Court 

regarding the prosecution story. The Apex Court also observed in the case 

of Narain v. State of Punjab thus (para 13):” 

 

9.    I have hold that the prosecution has failed to prove the 

prosecution story against the accused persons beyond all reasonable 

doubt. So, considering the above discussion both the accused persons 

are acquitted from the charges u/S 341/342/325/511/34 I.P.C.  

 

O R D E R 
 

10.     As the prosecution has failed to prove the case with the 

material of beyond reasonable doubt against the accused, so both the 

accused are acquitted and set at liberty forthwith. The bail bonds 

furnished on their behalf are also discharged from the case.  

11.    The judgment is given under the hand and seal of this 

court on this 16th day of July, 2015. 

 

Dictated and corrected by me: 

 
 
(Sri A.J. Baishy)     (Sri A.J. Baishy) 
SDJM(S) Udalguri     SDJM(S) Udalguri, 

 BTAD, Assam.      BTAD, Assam. 



              
 

A N N E X U R E. 
 
 
 

A. Prosecution witness : 1) Sri Pabita Baishya  
2) Sri Dhaneswar Baishya  
3) Sri Tapeswar Kalita  
4) Sri Subir Kar 
5) Sri Gopinath Borah and 
6) S.I. Gour Ch. Roy, I.O. 

 
 

B. Defence witness  : Nil. 
 

C. Documents Exhibited : Ext. 1 F.I.R. 
Ext. 2 Medical Report 
Ext. 3 Sketch map  
Ext. 4 Seizure list 

     Ext. 5 Charge-sheet. 
 

 
 
 
 
 
 

 (Sri A.J. Baishy) 
        SDJM(S) Udalguri,  

            BTAD, Assam. 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

O  R  D  E  R 

 

 Both the accused are present. Heard argument from both the 

sides. The judgment is also delivered in the open court in 

presence of the accused persons. The judgment is tagged with 

the case record. 

As the prosecution has failed to prove the case with the 

material of beyond reasonable doubt against the accused, so 

both the accused are acquitted and set at liberty forthwith. The 

bail bonds furnished on their behalf are also discharged from 

the case.  

The case stands disposed of.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


